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BEFORETHE ILLINOIS POLLUTION CD ~C)ARD

LEffi(S OFflCEINTHEMATTEROF: ) C

ju~\920C5PROPOSEDAMENDMENTSTO ) RJI54%~FiLLINO’~EXEMPTIONSFROM STATE ) ~fi~tS*innVOl ~,rPERMITTING REQUIREMENTS )
(35 ILL. ADM. CODE201.146) )

POST-HEARINGCOMMENTS OF
THE ILLINOIS ENVIRONMENTAL REGULATORYGROUP

UPON PROPOSEDAMENDMENTS TO 35 ILL. ADMIN. CODE201.146

NOW COMESHODGEDWYER ZEMAN, on behalfof theILLINOIS

ENVIRONMENTAL REGULATORY GROUP(“IERG”), andprovidesthefollowing

commentson theproposedamendmentsto 35 Ill. Admin. Code § 201.146.

I. INTRODUCTION

IERGis anot-for-profit Illinois corporationcomprisedof 58 membercompanies

engagedin industry,commerce,manufacturing,agriculture,trade,transportationorother

relatedactivities regulatedby governmentalagenciesthat promulgate,administeror

enforceenvironmentallaws,regulations,rulesor otherpolicies. IERGwasorganizedto

promoteandadvancetheinterestsof its membersbeforegovernmentalagenciessuchas

theIllinois EnvironmentalProtectionAgency(“Illinois EPA”) andtheIllinois Pollution

ControlBoard(“Board”). IERG is alsoan affiliate of the Illinois StateChamberof

Commerce,whichhasmorethan5,000 membersin theState. A numberof IERG

membercompaniesconductactivitiesgovernedby theregulationssetforth in 35 Ill.

Admin. Code § 201.146.



IERGwould like to thanktheBoardfor the opportunityto participatein the

April 12, 2005, andJune14, 2005,hearings’heldon theproposedrulemaking. IERG

alsoappreciatesthis opportunityto makethefollowing additionalcommentsupon the

proposedamendmentsto 35 III. Admin. Code§ 20 1.146.

II. SUMMARY OF PROPOSAL

Theproposedrulemakingseeksto addfour categoriesto thepermitexemptionsin

35 Ill. Admin. Code§ 201.146. Therequirementsfor obtainingstateconstructionand

operatingpermitsareextremelybroad. See35 Ill. Admin. Code§ 201.142and

§ 201.143. Sourcessometimeswait for monthsfor constructionpermits. 35111.Admin.

Code§ 201.146providesstatepermit exemptionson acategorybasisonly. Thereis no

permit exemptionfor projectsthat haveemissionsbelowacertainlevel. Also, thereis no

permit exemptionfor pollution controlequipmentor for insignificantactivities underthe

Title V program. Theprovisionsin this proposalseekto addresstheseproblemswith

Section201.146. IERG hasworkedcloselywith Illinois EPA to formulatethese

additionalpermitexemptions.Thepartiesbelievethattheproposedpermit exemptions

will eliminateunnecessarypermittingburdensfor Illinois EPA andregulatedsources

whilebeingprotectiveoftheenvironment.

Proposedsubsection(hhh)wouldallow thereplacementoradditionofair

pollution control equipmentin certainlimited circumstances,suchaswheretheexisting

unit beingreplacedis alreadypermittedby Illinois EPA, hasoperatedin compliance,will

provideequalorbetteremissioncontrolandwill havetherequiredmonitoring

equipment,etc.

All referencesto “Tr. at “refer to thetranscriptfor theApril 12, 2005,hearing.
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Thesecondandthirdnewcategoriesofpermit exemptionsareproposed

subsection(iii), pertainingto FederallyEnforceableStateOperatingPermits(“FESOP”)

sourcesandproposedsubsection(jjj), pertainingto Lifetime OperatingPermit sources.

Theseprovisionsallow permit exemptionsin similarcircumstances.Thereplacement,

additionormodificationofnewemissionunits wouldbeallowedwhena seriesof criteria

aresatisfied,includingwhenthepotentialemissionsfrom theprojectarelessthaitavery

low thresholdamount,whenthereis no changeto thesource’sstatusasa nonmajor

sourceunderTitle V, whenspecifiedfederalrequirementsarenot triggered,andwhen

thereareno outstandingspecifiedcomplianceandenforcementmatters. Both

subsections(iii) and(jjj) haveothersource-specificrestrictions,suchasthehazardousair

pollutantlimit for theFESOPsourceexemptionin subsection(iii) andtheprior

notification requirementfor emissionsincreasesofcertainlevelsfor Lifetime Operating

Permitsourcesin subsection(jjj).

Finally, thefourth proposedexemption,subsection(kkk), pertainsto CleanAir

Act PermitProgram(“CAAPP”) sources.Theproposalwill allow CAAPPsourcesto

constructormodify an emissionunit oractivity that is an insignificantactivity without a

constructionpermit. Theexemptionclarifies that thesourcemuststill satisfyexisting

notification and compliancerequirements.

III. JUSTIFICATION

ERG hasstatedits supportfor this proposedrulemakingin its previousfilings

andtestimonybeforetheBoard in this matter. However,IERG would like to

re-emphasizeits rationalefor supportingthis importantfirst stepin theprocessof

improvingtheIllinois air permittingsystem.

3



A. Supporting Data

Dataprovidedby theIllinois EPA in its “Answersto QuestionsRaisedat the

April 12, 2005Hearing”confirmsourprior analysisof earlierdataby showingthat the

vastmajority of all constructionpermitsissuedby theIllinois EPA in 2003 and2004

went to facilities wheretherewasno emissionsincreaseor an emissionsincreaseofless

thanoneton per year. This finding confirmsour earlier conclusionthatthereis a

significantneedto eliminatea largepercentageof suchconstructionpermits.

Additionally, analysisof airpermittingdatafrom surroundingstatesrevealsthat

manystatesarerecognizingthebenefitsof exemptingminor emissionincreasesfrom the

traditionalpermittingreviewsystem. In fact,all otherRegionV states,exceptIllinois,

havesomeform ofa de minimispermitting exemptionandmanyofthosestateshave

establishedclassesof permitsfor similar sources,sometimescalledgeneralpermits,and

streamlinedpermittingreviewprocessesfor sourceswith low emissions,sometimes

calledregistration-onlypermits. ($~Exhibit #2 from “Pre-FiledTestimonyof

KatherineD. Hodgeon Behalfof the Illinois EnvironmentalRegulatoryGroupin

Supportof R05-19”filed with theBoardon April 4, 2004.)2

It is clearfrom thechangesoccurringin otherstatesthata muchneededshift is

occurring—ashift from asystemthat takesthesameapproachto permittingall typesof

activities,to asystemthattargetspermittingresourcesto a level thatis moreappropriate

2 In preparationofthis comment,IERG hasreviewedthe statusofthestateprovisionsin this exhibit, to

ensurethatall informationthereis still current. All informationin theexhibit remainscurrentexceptfor
footnote2 for theOhioprovisions. Wehavebeeninformedby personnelat Ohio EPAthat theproposal
at issuein that footnotehasbeenputon hold. In addition,ERG investigatedSierraClub’sreferenceto
USEPA’sconcernswith Act 118,referencedat SectionIII of the Wisconsininformationin Exhibit 2. Our
discussionswith WisconsinDNR revealedthatwhileUSEPAhadinitial questionsand/orconcernswith the
statute,WisconsinDNR hasbeenworking with USEPAto resolvethoseissuesand therulemaking
implementingAct 118 is scheduledto be finalizedin September.
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to theregulatoryor emissionsconsequenceof aproposedactivity. BecauseUSEPAhas

approvedthepermit streamlininginitiatives in otherRegionV states,which in some

cases,involve muchhigheremissionthresholds,USEPAshouldcertainlyapprovethe

provisionsatissuein thisproceeding.

B. Benefits

By the eliminationof full permitting reviewfor minorprojects,moreIllinois EPA

resourceswill befreedup to concentrateon permitactionsinvolving somethingmore

thanminimal emissions.This wouldallow reallocationof Agencyresourcesawayfrom

merelyprocessingroutinepermits,to agreaterfocuson projectswith greateremission

andregulatoryramifications.

Additionally, facilities eligible to proceedwith minorprojectsundertheproposed

exemptionswill be freedfrom burdensomeandcostlydelaysthatoftenoccur in the

lengthypermittingprocess.Thiswill providegreateroperationalflexibility for facilities,

with little orno costto theenvironment,dueto theminimal natureoftheemissions

involved.

Further,theenvironmentwouldbenefit from proposedsubsection(hhh). This

provisionwould allow afacility to replaceor addair pollution controlequipmentquickly,

ratherthanwaiting for full permitreview. Thus,this proposaleliminatespermithurdles

that canunnecessarilydelaytheair qualitybenefitthatmaybe realizedby installingand

operatingair pollution controlequipment.

C. Safeguards

Althoughsomequestionshavebeenraisedby SierraClub abouttheproposed

amendments,thesafeguardsin theproposedregulatorylanguagecounteractthese
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concerns. First, it shouldbe emphasizedthat theexemptionsthemselveswouldnot

causeincreasedemissionsof anypollutants. Evenwithouttheavailability of thesepermit

exemptions,thereis little questionthat for a facility seekingto accomplishoneofthe

activitiescoveredbytheproposedexemptions,Illinois EPAwould, uponreviewof a

permit application,routinelyissueapermit. So,with orwithoutthepermit exemption,

theprojectwouldbe donewith apotentialconsequenceof very little or no emissions

increase.Theproposedexemptionswould simply removethe requirementto securethe

permit beforetheprojectbegins;thus,the impacton theenvironmentis thesamewith or

withouttheexemption.

Additionally, thefourproposedexemptionsarenarrowlydirectedto

circumstanceswhena stateconstructionor operatingpermitwill not berequired. The

permit exemptionsarein no wayexemptionsfrom othersubstantiveregulatory

requirements.For example,althoughanewemissionunit mayqualify for oneofthe

proposedexemptions,compliancewould still be requiredwith substantiveprovisionsthat

targetparticularpollutantsat Parts212-219oftheBoard’sregulations.

As a secondsafeguard,theexisting introductorylanguagein Section201.146will

alsobe applicableto theproposedamendments.Thatlanguagespecificallystatesthat the

permittingexemptionsdo notrelievethesourcefrom obligationsto comply with any

otherapplicablerequirements,includingobligationsfor obtainingpermits asrequiredby

nonattainmentNew SourceReview(“NSR”), PreventionofSignificantDeterioration

(“PSD”), New SourcePerformanceStandards(“NSPS”) orNationalEmissionStandards

for HazardousAir Pollutants(“NESHAP”). Applicability for thesefederalrequirements

maytriggerfrom theproject’spotentialemissionincreases,or applicabilitycanbe
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emissions-neutralin that acertainactivity in aprojectwill bring aboutcomplianceand

permit requirements.Whenthesefederalobligationsexist,traditionalpermitting

proceduresapplyandthe exemptionswill beunavailablefor theproject.~

Similarly, theproposedpermit exemptionsthemselvescontainprovisionsthat

preventtheirusewherefederalobligationswouldultimatelybe triggered,includingby

cumulativeemissionsincreasesatthefacility. Forexample,proposedsubsection

(hhh)(4)prohibitsuseof thepollution controlequipmentexemptionwheredifferent

regulatoryrequirementswould apply(e.g.,NSPS). Also, subsection(jjj)(2) prohibitsuse

of thepermitexemptionwhereNESHAPrequirementsapply(e.g.,potentialHAP

emissionsatthefacility reachmajorsourcethresholds). Subsection(iii)(4) prohibits use

ofthepermit exemptionat FESOPsourceswheretheprojectwould, in additionto other

emissionsatthefacility, triggernonattainmentNSRor PSDrequirements,or theneed

for arevisedFESOPlimiting potentialto emit. Subsection(jjj)(3) prohibitsuseof the

permit exemptionatLifetime OperatingPermitsourceswheretheprojectwould, in

additionto otheremissionsat the facility, triggerTitle V permit requirements,eitherfor a

CAAPPpermitor a FESOP. Thus,triggersfor federalregulatoryandpermit

requirements,including for cumulativeemissions,aremorethanadequatelyprovidedfor

in thepermit exemptions.

A third safeguardoftheproposalis thecompliancerequirementin subsections

(hhh),(iii) and(jjj). Unlike othercurrentlyexistingexemptionsin Section201.146,the

proposedexemptionspreventtheuseof theexemptionif thereis apendingspecifiedair

Notably,the industriesraisedby SierraClub repeatedlyin theApril hearing,medicalwasteincinerators
andutilities, are regulatedby NSPS,andwould, of course,havepotentialcoveragefor a givenproject
undernonattainmentNSRor PSD.
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emissionscomplianceinquiry or enforcementactioninvolving thesource,evenif the

complianceinquiryor enforcementaction is completelyunrelatedto theemissionunit at

issuein theproposedproject. This requirementsetsaparticularlyhighstandardfor using

theexemption,certainlymorestringentthanthat placedon currentlyexistingexemptions

in Section201.146.

Anothersafeguardis theprior noticerequirementof proposedsubsection

(jjj)(1)(b) for Lifetime OperatingPermitsources.Whenemissionsareprojectedto be

morethan0.1 pound perhourbut lessthan0.5 poundper hour,beforeinitiating the

proposedproject,thefacility mustnotify theIllinois EPA. Again, this is a morestringent

requirementthanis currentlyfoundin any oftheexistingexemptionsin Section201.146.

Therewasaconcernvoicedby SierraClubattheApril hearingthat Illinois EPA

mightnotknowwhethera projectqualifiesfor a permit exemptionuntil aftertheproject

is completed.IERGwould like to re-emphasizethat this approachis standardacrossall

of thecurrentpermit exemptions,becauseIllinois EPA doesnot typically inspecta

facility prior to issuing a permit. Theburdenof determiningproperuseof apermit

exemptionandthe risk that theIllinois EPAwill laterdisagreewith that determination

areon thefacility usingtheexemption. As Mr. Suttonstatedin his testimony,the useof

theexemptiondoesnot shieldthefacility from futureenforcement,if in fact, the facility

is incorrectaboutprojectemissionsanduseof thepermit exemptions.Tr. at 110.

Clearly,thesafeguardsdraftedinto theproposedamendmentsto Section201.146

aremore thanadequateto addresstheconcernsthat havebeenraised. Theproposalis

narrowly craftedto capturethoseminor emissionprojectsthat do notrise to the level of

needingfull permit review.
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V. CONCLUSION

Forthereasonsdiscussedabove,IERGurgestheBoardto adopttheproposed

amendmentsto 35111.Admin. Code § 201.146. As discussedextensivelyin thefilings

andtestimony,IERG believesthis proposalto beginthe Illinois air permit streamlining

processwill greatlybenefitbothindustryandtheIllinois EPA with little or no negative

impacton theenvironment.A significantnumberof safeguardshavebeeninsertedinto

theproposedamendmentsto allay concernsaboutcompliance,emissionincreases,etc.

Additionally, theproposalwill beginto movetheIllinois air permittingsystemin a

directionmoreconsistentwith theair permittingsystemsofneighboringRegionV states.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

By~&~ D
Oneof Its Attorneys

Dated: July 14, 2005
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